Interi mDecision #3434

In re V-Z-S-, Respondent

Deci ded August 1, 2000

U. S. Departnment of Justice
Executive O fice for Immigration Review
Board of I mm gration Appeals

(1) A taking of property constitutes a “theft offense” within
the definition of an aggravated felony in section 101(a)(43)(G of
t he I mmi gration and Nationality  Act (“Act”), 8 U S C
§ 1101(a)(43) (G (Supp. 1V 1998), whenever there is crimnal intent
to deprive the owner of the rights and benefits of ownership, even
if such deprivation is less than total or pernmanent.

(2) The respondent’s conviction for unlawful driving and taking
of a vehicle in violation of section 10851 of the California Vehicle
Code is a “theft offense” under section 101(a)(43)(G of the Act.

Pro se

Bef ore: Board En Banc: DUNNE, Vice Chairnman; SClIALABBA, Vice
Chai rman; HEILMAN, HOLMES, HURW TZ, COLE, VILLAGELIU,
MATHON, JONES, GRANT, and MOSCATO, Board Menbers.
Concurring and Di ssenting Opinion: GUENDELSBERGER, Board
Menmber, joined by SCHM DT, Chairman; FILPPU, ROSENBERG,
and M LLER, Board Menbers.!?

GRANT, Board Menber:

1 Board Menber Fred W Vacca participated in the deliberations
concerning this case, but retired prior to the i ssuance of the final
deci si on.
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I n a deci sion dated August 19, 1998, an I mmi grati on Judge found t he
respondent renmpvable wunder section 237(a)(2)(A)(iii) of the
Immigration and Nationality Act, 8 U S.C. § 1227(a)(2)(A) (iii)
(Supp. 1V 1998), as an alien convicted of an aggravated fel ony. The
I mmigration Judge further determined that the respondent is
ineligible for any relief fromrenoval and ordered hi mrenoved from
the United States to Lebanon. The respondent has filed a tinely
appeal fromthat decision. The appeal will be dism ssed.?

. FACTUAL BACKGROUND

The respondent is a 27-year-old nale who was born in Lebanon, but
who cl ai ns that he was never given citizenship in that country. On
June 22, 1974, the respondent was admitted to the United States as
a |awful permanent resident. The record reflects that on
February 8, 1996, the respondent was convicted of grand theft of an
autonobile (“grand theft auto”) in violation of section 487h(a) of
the California Penal Code and was sentenced to 2 years’
i mpri sonment . Based on this conviction, the Imrgration and
Nat urali zation Service issued and personally served the respondent
with a Notice to Appear (FormIl-862), charging himw th renmovability
pursuant to section 237(a)(2)(A)(iii) of the Act, as an alien
convicted of an aggravated felony as defined in section 101(a)(43)
of the Act, 8 U S . C. 8§ 1101(a)(43) (1994 & Supp. |1V 1998).
Subsequently, the Imrgration Judge found the respondent subject to
renoval as charged.

The Inmigration Judge also determned that the respondent is
ineligible for relief fromrenoval because he was convicted of an
aggravated fel ony. See sections 208(b)(2)(A)(ii), (B)(i) (asylum;
240A(a)(3) (cancellation of removal); 240B(b)(1)(C (voluntary
departure) of the Act, 8 U S C 88 1158(b)(2)(A(ii), (B)(i);
1229b(a) (3); 1229c(b)(1)(C) (Supp. |V 1998). In addition, the
I mmi gration Judge concluded that the respondent is ineligible for

2 On appeal, the respondent argues that the Imm gration Judge erred
in failing to rule on his nmotion to change venue. However, the
record reflects that the Immgrati on Judge denied the respondent’s
notion on August 11, 1998.
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wi t hhol ding of renmoval under section 241(b)(3)(B) of the Act,
8 US.C. 8§ 1231(b)(3)(B) (Supp. 1V 1998), because he was convicted
of aggravated felonies for which he was sentenced to an aggregate
termof inprisonment of at |east 5 years.

At his renoval hearing, the Service presented evidence that the
respondent had been convicted of the following crimes. On May 20,
1993, the respondent was convicted of burglary in the second degree
and received a prison sentence of 16 nonths. On June 17, 1993, he
was convi cted of grand theft auto and commercial burglary, for which
he recei ved concurrent prison sentences of 16 nonths. On August 31
1995, the respondent was convi cted of unlawful driving and taking of
a vehicle and was sentenced to 5 years’ inprisonment. On
January 23, 1996, he was again convicted of unlawful driving and
taki ng of a vehicle, for which he received a 2-year prison sentence.
On the same day, the respondent was al so convicted of grand theft
auto, but his sentence was stayed. Finally, on February 8, 1996
the respondent was convicted of grand theft auto and receiving
stol en property. For these convictions he received concurrent
2-year sentences of inprisonnent, which were also to run
concurrently with his 1995 and 1996 sentences.

In arriving at his conclusion that the respondent had been
sentenced to an aggregate termof inprisonment of at |east 5 years,
the I mm gration Judge cal cul ated that the 16-nonth sentence for the
grand theft auto conviction that was i nposed on June 17, 1993, plus
the 2-year sentence for the grand theft auto conviction that was
i nposed on February 8, 1996, plus the 2-year sentence for the
recei ving stolen property conviction that was i nposed on February 8,
1996, add up to an excess of 5 years in the aggregate.
Consequently, the Immgration Judge found that the respondent had
been convicted of a particularly serious crinme, rendering him
ineligible for withholding of renoval. See section 241(b)(3)(B)(ii)
of the Act. The respondent appeal ed this decision, arguing that the
I mmigration Judge erred in preternmitting all applications for reli ef
from renoval

I'l. | SSUES ON APPEAL

The ultimte issue on appeal is whether the respondent’s crimna
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convictions render himineligible for w thholding of renoval under
section 241(b)(3) of the Act. To resolve this question, we nust
first address two issues: (1) whether the Inmgration Judge
correctly ~calculated the respondent’s nmultiple sentences to
i mpri sonment for his aggravated fel onies, which he found added up to
5 years in the aggregate and rendered the respondent autonmatically
ineligible for wthholding of renoval; and (2) whether the
respondent’s conviction under section 10851 of the California
Vehi cl e Code, for which he was sentenced to 5 years’ inprisonnment,
is a theft offense and therefore an aggravated fel ony under section
101(a) (43) (G of the Act, rendering hi mautomatically ineligible for
wi t hhol ding of renmoval as an alien convicted of a particularly
serious crime.

We find (1) that under Matter of Al dabesheh, InterimDecision 3410
(BIA 1999), the Immgration Judge's calculation of the tinme for
whi ch the respondent was sentenced was incorrect; and (2) that the
respondent’s conviction under section 10851 of the California
Vehicle Code is a “theft offense” as defined in section
101(a)(43) (G of the Act. Therefore, we conclude that the
respondent’s convictions render himineligible for wthholding of
renoval under section 241(b)(3) of the Act.

I'11. AGGREGATE SENTENCES

Section 241(b)(3)(B) of the Act provides that an alien is
ineligible for wthholding of renoval for having conmitted a

particularly serious crime, if he has been convicted of an
aggravated felony (or felonies) for which he was sentenced to an
“aggregate term of inprisonnment” of at |east 5 years. As noted

above, the Immigration Judge determ ned that the respondent was
sentenced to an aggregate termof inprisonnent of at |east 5 years.
The Immigration Judge calculated this aggregate term by adding
together the sentences inposed on the respondent for both of his
convictions for grand theft auto on June 17, 1993, and on February
8, 1996, and for his conviction for receipt of stolen property on
February 8, 1996. The Inmmgration Judge did not include the
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respondent’s sentence for his burglary conviction on May 20, 1993.3

Subsequent to the Immigration Judge' s decision, we determned in
Matter of Al dabesheh, supra, that where an alien has been convicted
of two or nore aggravated felonies and has received concurrent

sentences to inprisonnment, the alien’s aggregate term of
i mprisonment, for pur poses  of determining eligibility for
wi t hhol di ng of renoval under section 241(b)(3) of the Act, is equa
to the length of the alien’s |ongest concurrent sentence. The

record reflects that the 2-year sentences inposed for the
respondent’s February 8, 1996, convictions for grand theft auto and
receipt of stolen property were ordered to run concurrently.
Consequently, these sentences cannot be added together to cal cul ate
an aggregate term of inprisonnment.

If the respondent’s sentences to inprisonment were properly added
for the convictions that the Immgration Judge found to be
aggravated fel oni es, the respondent woul d have an aggregate term of
i mpri sonment of only 4 years and 8 nonths. This cal cul ation
includes 2 years for the concurrent sentences inposed for the
February 8, 1996, convictions for receipt of stolen property and
grand theft auto, plus 16 nonths for the concurrent sentences
i nposed for the June 17, 1993, convictions for grand theft auto and
comercial burglary, plus the 16-nonth sentence for the My 20,
1993, conviction for burglary in the second degree. In |light of the
concurrent sentences inposed on the respondent and the | nmgration
Judge’ s finding that the convictions for unlawful driving and taking
of a vehicle are not aggravated felonies, we find that the
I mmigration Judge erred in concluding that the respondent was
sentenced to an aggregate term of inprisonment equal to at | east
5 years. See Matter of Al dabesheh, supra.

V. “THEFT OFFENSE” UNDER SECTI ON 101(a)(43)(G OF THE ACT

3 In addition, the Inmgration Judge did not consider the
respondent’s two convictions for unlawful driving or taking of a
vehicle, because he found that they were not aggravated felonies.
We disagree with this finding, as discussed bel ow

5
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We have not previously addressed in a precedent decision what
constitutes a “theft offense” for purposes of section 101(a)(43)(Q
of the Act. However, this question does not cone to us on a clean
sl ate.

First, we generally apply a federal standard in deterni ni ng whet her
a state offense fits within the aggravated felony definition. See
Mat t er of Rodri guez- Rodriguez, InterimDecision 3411 (BIA1999). In
addition, the term“theft offense” in section 101(a)(43)(G of the
Act should be given a “uniformdefinition i ndependent of the | abels
enpl oyed by the various States’ crimnal codes.” Taylor v. United
States, 495 U. S. 575, 592 (1990) (discussing the term®“burglary” in
18 U.S. C. § 924(e)).

Second, in addressing ternms in the aggravated felony definition
that are not defined by reference to a specific statute, we look to
several sources for guidance. Qur analysis begins with the
principles of statutory construction.

It is rudinentary that interpretation of the statutory
| anguage begins with the terns of the statute itself, and
if those terms, on their face, constitute a plain
expression of congressional intent, they must be given
effect. Chevron U.S. A, Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 842-43 (1994). Wher e
Congress’ intent is not plainly expressed, we then need to
determ ne a reasonable interpretation of the |anguage and
fill any gap left, either inplicitly or explicitly, by
Congr ess. Id. at 843-44. The rules of statutory
construction dictate that we take into account the design
of the statute as a whole. K Mart Corp. v. Cartier, Inc.,
486 U. S. 281, 291 (1988). Moreover, the paranount index of
congressional intent is the plain neaning of the words used
in the statute taken as a whole. |INS v. Cardoza- Fonseca,
480 U.S. 421, 431 (1987). The legislative purpose is
presuned to be expressed by the ordinary nmeaning of the
words used. |INS v. Phinpathya, 464 U. S. 183, 189 (1984).

Matter of Rodriguez-Rodriguez, supra, at 3-4. In undertaking this
task, therefore, we ook not only to the term“theft offense” as it
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appears in section 101(a)(43)(G of the Act, but also to anal ogous
provi sions of federal statutes, federal case law, relevant state
provi sions, and authoritative conpendiums such as the Mdel Pena
Code.

These sources readily confirmthat although “theft” is a “popul ar
name” for larceny,* the term “theft” is generally considered in
federal |law “to be broader than ‘ commonl aw | arceny.’” United States
v. Turley, 352 U S. 407, 414 (1957). We are mindful that, under the
conmon | aw, “larceny” requires the intent to permanently deprive the
owner of possession or use of his property. See Morissette v.
United States, 342 U.S. 246, 270 (1952). But see United States v.
Mal oney, 607 F.2d 222, 226 (9th Cir. 1979) (providing that the
of fense of larceny as defined in 18 U.S.C. 8§ 661 does not require a
per manent deprivation of property).® Thus, one cannot answer the
guesti on whet her the respondent’s August 31, 1995, conviction under
section 10851 of the California Vehicle Code is a “theft offense” by
sinmply opining that there can be no theft without an intent to

permanently deprive an owner of his or her property. Thi s
conclusion is equally supported by the Mddel Penal Code description
and commentary regarding theft offenses, which do not linmt the

deprivation necessary to constitute theft solely to circunstances
where there is an intent to permanently deprive an owner of
property. The federal statutes nost relevant to this discussion are
Chapter 31 of Title 18 of the United States Code (entitled

4 Black's Law Dictionary 1477 (6th ed. 1990).

5 Even the principle that common |law | arceny requires proof of an
intent to permanently deprive an owner of his or her property is not
beyond question. See, e.g., Pennsylvania Indemity Fire Corp. V.
Al dridge, 117 F.2d 774, 776 (D.C. Cir. 1941) (“[T]he only rule as to
felonious intent in larceny to which all the cases can be
reconciled, is that the intent of the taker nust be to appropriate
the stolen property to a use inconsistent with the property rights
of the person fromwhomit is taken.”). The court in Pennsylvania

Indemmity Fire Corp. held that the term “theft,” as used in an
aut onobil e i nsurance policy, did not require a showi ng of intent to
permanently deprive the owner of his or her property. |Id. at 778.

7
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“Enmbezzl ement and Theft”) and the National Mtor Vehicle Theft Act,
18 U.S.C. 88 2311-2313 (1994) (“Dyer Act”).

The provisions of Chapter 31 of Title 18, including 18 U S.C.
88 641 and 661, deal with “enbezzl ement and theft” crimes within the
maritime and special jurisdictions of the United States. Section
661 does not directly define the offense of larceny or theft, and
these terns do not appear in its |anguage. However, all courts
“whi ch have consi dered the question have concl uded that the offense
defined in 18 U.S.C. §8 661 is larceny.” United States v. Ml oney,
supra, at 226. Mreover, 18 U S.C. § 661 is not linmted to offenses
anounting to comon-|aw | arceny and “does not require the el enent of
intent to permanently deprive the owner of his property.” 1d. at
231; see also United States v. Henry, 447 F.2d 283, 285 (3d Cir.
1971) (recognizing that “courts have used terns such as ‘stealing,’
‘theft,’ and ‘larceny’ interchangeably”). Rather, the United States
Suprenme Court’s delineation of the neaning of the word “stolen” in
United States v. Turley, supra, at 417, has been held applicable in
interpreting the phrase “with intent to steal or purloin” in
18 U.S.C. 8§ 661. 1d. at 413.¢® Simlarly, the United States Court
of Appeals for the Ninth Circuit has held that the intent required
to constitute a violation of 18 U.S.C. 8§ 641 is “the intent to
appropriate [property] to a use i nconsistent with the owner’s rights
and benefits.” Ailsworth v. United States, 448 F.2d 439, 442 (9th
Cir. 1971).

The Dyer Act, enacted in 1919, deals with the specific crinmes of
autonobile taking in a strai ghtforward manner: “Woever transports
in interstate or foreign comrerce a notor vehicle or aircraft,
knowi ng the sanme to have been stolen, shall be fined under this
title or inprisoned not nore than 10 years, or both.” 18 U S.C
§ 2312. In United States v. Turley, supra, the Suprene Court
rejected narrowinterpretations of the word “stolen” that restricted
the termto those of fenses that woul d constitute comon-I|aw | arceny.
Instead, the Court held that the term“stolen,” as used in the Dyer
Act, includes “all felonious takings of notor vehicles with intent
to deprive the owner of the rights and benefits of ownership,

6 The term*“steal” denotes “the comm ssion of theft.” Black's Law
Dictionary, supra, at 1413.
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regardl ess of whether or not the theft constitutes conmon-I|aw
larceny.” United States v. Turley, supra, at 417. |In reaching this
result, the Justices relied on the fact, related in the |egislative
history of the Dyer Act, that the advent of the autonobile had
created new problens with which existing state |aw on |arceny was
not fully equipped to deal. “The autonobile was uniquely suited to
felonious taking whether by larceny, enbezzlement or false
pretenses. It was a valuable, salable article which itself supplied
the neans for speedy escape. ‘The autonobile (became) the perfect
chattel for nmodern |arge-scale theft.’”” Id. at 413 (quoting Hall
Theft, Law and Society 235 (2d ed. 1952)) (enphasis added). The
Court also noted the foll ow ng:

Throughout the | egislative history Congress used the word
‘stolen’ as synonynobus with ‘theft,” a term generally
considered to be broader than ‘commnlaw | arceny.’ To be
sure, the discussion referred to ‘larceny’ but nothing was
sai d about excluding other forns of ‘theft.’” The report
stated the object of the Act in broad terns, primarily
enphasi zing the need for the exercise of federal powers.
No nmention is made of a purpose to distinguish between
different fornms of theft, as would be expected if the
di stinction had been intended.

United States v. Turley, supra, at 414-15 (footnotes omtted).

In the wake of Turley, the federal courts of appeals have uniformy
applied a broad reading to the term “stolen” in the Dyer Act
According to the Ninth Circuit, the jurisdiction in which this case
arises, the Dyer Act is “not to be interpreted so narrowly as to
limt its application to situations which at comon |aw would be
considered larceny. It includes all takings with a crimnal intent
to deprive the owner of the rights and benefits of ownership.”
United States v. Pittman, 441 F.2d 1098, 1099 (9th Cir. 1971). The
Fifth Circuit has articul ated the standard for conviction under the
Dyer Act in terms strikingly simlar to those enployed in the

statute at issue in this case: “lA] defendant nust have had the
intent to permanently or tenporarily deprive the rightful owner of
the rights and benefits of ownership.” United States v. Chatham

568 F. 2d 445, 449 (5th Cir. 1978). According to the Eighth Circuit,
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the Dyer Act is violated “by ‘sonmething | ess than permanency and
sonmething less than a deprival of the totality of ownership.’”
Kinmball v. United States, 437 F.2d 921, 923 (8th Cir. 1971) (quoting
United States v. Bruton, 414 F.2d 905 (8th Cir. 1969)); accord
United States v. Fouchey, 462 F.2d 585, 586 (8th Cir. 1972) (stating
that an allegation that the defendants may have been joyriding
rat her than engaging in a commercial venture i s without significance
in a Dyer Act prosecution); McCarthy v. United States, 403 F.2d 935,
938 (10th Cir. 1968) (finding that a vehicle may be “stol en” under
the Dyer Act whether there was an intent to deprive the owner
permanently or only for so long as suited the purposes of the
t aker).

The Mbdel Penal Code al so di stinguishes “theft” fromthe commn-| aw
concept of “larceny.” The Mddel Penal Code itself defines “theft”
as the unl awful taking of, or the unl awful exercise of control over,
nmovabl e property of another with the intent to deprive himthereof.
Model Penal Code and Commentaries § 223.2(1) (1980). The term
“deprive” means

(a) to withhold property of another permanently or for so
extended a period as to appropriate a major portion of its
economi c value, or with intent to restore only upon payment
of reward or other conpensation; or (b) to dispose of the
property so as to nmke it unlikely that the owner will
recover it.

Model Penal Code § 223.0(1) (enphasis added). The question whet her
there is a “theft” under the Mddel Penal Code, therefore, turns on
whet her the specific taking entails a deprivation under the above
definition. See Mddel Penal Code § 223.2, cnmt. 6, at 174
(“TAllthough the comon-law definition of larceny was often
formulated in ternms of an intent to deprive permanently, convictions
wer e sust ai ned upon evi dence that fell considerably short of proving
a purpose totally and finally to deprive another of his property.”).
In addition, several states have adopted a definition of “theft”
very simlar to that provided by the Mddel Penal Code. See, e.g.

Ky. Rev. Stat. Ann. 88 514.010(1), 514.030 (Banks-Bal dwi n 1998); M.
Rev. Stat. Ann. tit. 17-A, 88 352.3, 353 (West 1999); Nev. Rev.
Stat. 8§ 205.0824, 205.0832 (Mchie 1999); NJ. Stat. Ann.
88 2C 20-1(a), 2C: 20-3 (West 1999); Tex. Penal Code Ann.

10
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88 31.01(2), 31.03 (West 1999).7 We would find that a conviction
under this Mdel Penal Code standard constitutes a theft offense.
However, we also would find that the federal case |aw includes a
sonmewhat broader concept of the perpetrator’s intent than that
enbodi ed in the Model Penal Code definition of the term “deprive.”
O herwi se stated, the federal standard is not entirely restricted to
the specific circunstances set forth by the Mdel Penal Code
formul ation.?

To summari ze, we conclude from our analysis of pertinent federa
statutes and case |aw that Congress’ use of the term “theft” is
broader than the common-law definition of that term Specifically,
a “theft offense” under section 101(a)(43)(G of the Act does not
require as a statutory element the specific intent to permanently
deprive an owner of his property, an el ement that was present in the
commn-| aw definition of [|arceny. Rat her, a taking of property
constitutes a “theft” whenever there is crimnal intent to deprive
the owner of the rights and benefits of ownership, even if such
deprivation is less than total or permanent. Not all takings of
property, however, wll nmeet this standard because sone takings
entail a de mnims deprivation of ownership interests.

7 By contrast, at |east one state has specifically held that a
tenporary deprivation would constitute theft. For exanple, to be
convicted of “theft by taking” under section 16-8-2 of the Oficia
Code of Georgia Annotated requires only an intent to tenporarily
deprive an owner of property. Regardl ess of whether a defendant
intended to take the property and withhold it permanently, his
intent to take it for his own tenporary use without the owner’s
aut horization evinces an intent to commt theft. Smith v. State
323 S.E. 2d 257 (1984).

8 Under the dissent’s approach, one could have a federal |arceny or
theft conviction under the Dyer Act or within the maritinme and
special jurisdictions of the United States that would not be found
to constitute a “theft” offense under section 101(a)(43)(G of the
Act. This is so because the el enments of these federal crines do not
fall within the paranmeters of the Mbdel Penal Code definition, which
requires a permanent deprivation of the owner’s interest in the
property. W do not agree with this result.

11
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V. CALI FORNI A VEHI CLE CODE SECTI ON 10851 AS A “THEFT OFFENSE’

The respondent was convicted on August 31, 1995, of unlawful
driving or taking of a vehicle in violation of section 10851 of the
California Vehicle Code, and he was sentenced to 5 years’
i mprisonment.® The crimnal Information for this offense alleged
the foll ow ng:

On and between February 2, 1995 and February 8, 1995, in
the County of Los Angeles, the crime of UNLAWFUL DRI VI NG OR
TAKI NG OF A VEHI CLE, in violation of VEH CLE CODE SECTI ON
10851(A), a Felony, was comm tted by [ Respondent], who did
willfully and unlawfully drive and take a certain vehicle

then and there the personal property of ABLE AUTO
PAWN without the consent of and with intent, either
permanently or tenporarily, to deprive the said owner of
title to and possession of said vehicle. (Enphasis added.)

The I mmi gration Judge found that the respondent’s conviction was not
for an aggravated felony under section 101(a)(43)(G of the Act.
According to the Inmigration Judge, the crine was not a theft
of fense because

under the California Vehicle Code, one may be convicted of
this offense sinply by unlawfully driving a vehicle and
tenporarily depriving the owner of possession. This is not
a theft . . . . Theft by its common law definition
requires the taking and depriving of the owner of the
property with intent to do so permanently. A glorified
borrowi ng of property is not a theft.

We concur with the Inmigration Judge that a “glorified borrow ng”
of property is not a theft offense. However, based on the | anguage

9 Although the respondent was al so convicted on January 23, 1996,
of the sane offense and was sentenced to 2 years’ inprisonnent, for
purposes of clarity we will focus on the 1995 conviction and its
acconpanyi ng 5-year sentence.

12
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of section 10851 of the California Vehicle Code, we do not agree
that the respondent was convicted of a crinme analogous to a
“glorified borrowing.” Instead, having analyzed the requirenments
for conviction under the California statute in light of the federa
law and Model Penal Code constructions of “theft” previously
di scussed, we conclude that the respondent’s August 31, 1995,
convi ction for unlawful driving or taking of a vehicle, in violation
of section 10851 of the California Vehicle Code, is a “theft
of fense” under section 101(a)(43)(G of the Act.

A. Applicable California Statutes

At the tinme of the respondent’s 1995 conviction for violating
section 10851(a) of the California Vehicle Code, the state
| egi sl ature had enacted three separate statutes punishing the taking
or use of a vehicle without the owner’s consent: section 10851(a)
of the California Vehicle Code, defining theft and unl awful driving
or taking of a vehicle; section 499b of the California Penal Code,
defining the taking of a vehicle for tenporary use; and section
487h(a) of the California Penal Code, defining grand theft auto
See generally People v. Morales, 24 Cal. Rptr. 2d 847 (Cal. Ct. App.
1993).

Section 10851 of the California Vehicle Code defined theft and
unl awf ul driving or taking of a vehicle, providing in pertinent part
as follows:

Any person who drives or takes a vehicle not his or her
own, without the consent of the owner thereof, and with
intent either to permanently or tenporarily deprive the
owner thereof of his or her title to or possession of the
vehicle, whether with or wthout intent to steal the
vehicle, . . . is guilty of a public offense and, upon
conviction thereof, shall be punished by inprisonnment in
the state prison for 16 nonths or two or three years or a
fine of not nmore than ten thousand dollars ($10,000), or
both, or by inprisonnment in the county jail not to exceed
one year or a fine of not nore than one thousand dollars
($1,000), or both.

Cal . Veh. Code § 10851(a) (West 1995).

13
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Section 499b of the California Penal Code defined the taking of a
vehicle for tenporary use, stating in pertinent part as foll ows:

Any person who shall, w thout the pernission of the owner
t hereof, take any autonobile, bicycle, notorcycle, or other
vehicle or notorboat or vessel, for the purpose of
tenporarily using or operating the same, shall be deened
guilty of a m sdenmeanor . . . .10

Cal . Penal Code § 499b (West 1995).

Section 487h of the California Penal Code defined “grand theft” of
vehicles, stating in pertinent part as follows:

Every person who feloniously steals or takes any notor
vehicle, as defined in Section 415 of the Vehicle Code,
is guilty of grand theft . . . .1

Cal . Penal Code § 487h (West 1995).

These state statutes established different crinmes depending on the
intent of the perpetrator in attenpting to take or drive a notor
vehicle. People v. Mrales, supra, at 1390-95. A conviction under

10 This provision was commonly known as the “joyriding” statute.
In 1996, the California |egislature anended section 499b of the
Penal Code, substituting “bicycle or notorboat” for “autonobile,
bi cycl e, notorcycle, or other vehicle or notorboat.” See 1996 Cal
Stat. ch. 660, § 3 (A.B. 3170). The legislative intent behind this
anmendnent was “to clarify and streamine existing |law by deleting
provisions in Section 499b of the Penal Code that are generally
duplicative of provisions in subdivision (a) of Section 10851 of the
Vehicle Code.” |1d. The amendnment to section 499b of the Penal Code
was not intended to be construed as evidencing a |l egislative intent
to elimnate a crime. 1d.

11 On January 1, 1997, this section was repeal ed and a new section
487 becane operative, defining grand theft, in pertinent part, as
the taking of an autonobile. See Cal. Penal Code 8§ 487(d) (West
1999).
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section 10851(a) of the California Vehicle Code required an intent
to permanently or tenporarily deprive the owner of his vehicle

wi thout his consent. A conviction under section 499b of the
California Penal Code nerely required an intent to use or operate
another’'s vehicle without the owner’s consent. There existed no

requi renment under section 499b of an intent to deprive the owner of
his property. Therefore, where a person was guilty of joyriding, or
tenporarily operating another’s vehicle, wthout an intent to
deprive the owner of such vehicle, a conviction could not be
ef fected under section 10851(a) of the California Vehicle Code.

B. Application of the Federal Standard

We conclude that the respondent’s conviction under section 10851
of the California Vehicle Code should be classified as a “theft
of fense” under the federal standard we have articul ated. Like the
Dyer Act, section 10851 is directed to a specific variant of
crimnal taking of property. The fact that a prosecutor does not
have to prove specific intent to permanently deprive the owner of
property in order to secure a conviction under section 10851 does
not alter the character of the public harmwvehicle taking—that is to
be puni shed. We agree with the principle, as articulated by the
Ninth Circuit, that “theft” of an autompbile is established whenever
there is an intent to deprive the owner of the rights and benefits
of ownership. See United States v. Pittman, supra. Simlarly, we
find that the concept of “theft” in this context is satisfied by
“something less than permanency” and something less than tota
deprivation of ownership rights. Kinball v. United States, supra.

Section 10851 is neither a strict liability nor a regulatory
of fense; it does not punish the nmere possession of a vehicle not
one’s own or a msunderstanding or mistake that has led to such
possession. A conviction requires a driving or taking, w thout the
owner’s consent, coupled with aspecific intent to deprive the owner
of title and/or possession, either tenporarily or pernanently. See
Peopl e v. Thomas, 373 P.2d 97 (1962) (noting that in contrast to the
joyriding statute, section 499b of the Penal Code, conviction under
section 10851(a) requires a specific intent to deprive the owner of
title to or possession of the vehicle). Any such taking, on its
face, can be said to “deprive the owner of the rights and benefits
of ownership, regardless of whether or not the theft constitutes
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common-law larceny.” United States v. Turley, supra, at 417. W
bel i eve that such deprivation of ownership interests, sufficient to
bring conduct within the scope of the Dyer Act, is likew se

sufficient to bring the conduct wthin the scope of section
101(a) (43) (G of the Act.

The respondent’s record establishes that, at a mninum he was
convicted of a felony under section 10851(a) of the California
Vehicle Code for “willfully and unlawfully driv[ing] and tak[ing] a

certain vehicle . . . without the consent of and with intent

tenporarily . . . to deprive the said owner of title to and
possession of said vehicle.” Cal. Veh. Code § 10851(a) (enphasis
added). The respondent’s conviction for this conduct reflects an
intent to, at the very | east, tenporarily deprive the rightful owner
of the autonobile of “the rights and benefits of ownership.” United
States v. Turley, supra, at 417. Accordingly, the respondent’s

conviction falls within the scope of section 101(a)(43)(G as a
“theft offense.”

The respondent’s 1995 convi ction was not under section 499b of the
California Penal Code, which at the time was the California
“joyriding” statute. The principal and “subtle” difference between
the respondent’s conviction under section 10851 and a conviction
under the California “joyriding” statute is that “joyriding” does
not require a specific intent to deprive the owner of title or
possessi on of the vehicle. Rather, it sinply requires a genera
intent to be “tenporarily using or operating the sane.” People v.
Thomas, 373 P.2d 97, 101 (Cal. 1962) (enphasis added).

As we have previously done in our decisions holding that a felony
conviction for drunk driving constitutes an aggravated fel ony under
section 101(a)(43)(F) of the Act, we also take into account here the
i mpact on the victinms and society of the crimes commtted. See
Matter of Puente, Interim Decision 3412 (BIA 1999); Matter of
Magal | anes, Interi mDecision 3341 (Bl A 1998). The probl ens Congress
recogni zed 80 years ago in enacting the Dyer Act are even nore
preval ent today. |Intentional, nonconsensual takings of autonobiles
rarely anmount to “glorified borrowing.” Rather, such takings al nost
invariably involve a significant inpairnment of ownership rights;
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even when vehicles are recovered, they are likely to have been
del i berately or accidentally danaged.

As the Fifth Circuit has recognized, “the unauthorized use of a
vehicle likewi se carries a substantial risk that the vehicle m ght
be broken into, ‘stripped,’” or vandalized, or that it m ght becone
involved in an accident.” United States v. Galvan-Rodriguez, 169
F.3d 217 (5th Cir. 1999). Such factors led the Fifth Circuit to
concl ude that unauthorized use of a notor vehicle constitutes a
“crime of violence” under 18 U S.C. § 16(b) (1994), which, of
course, would also nmmke it an aggravated felony under section
101(a)(43)(F) of the Act. 1d. at 219-20. |In this case, we do not
reach the issue whether a conviction under section 10851(a) of the
California Vehicle Code constitutes a conviction for a crine of
vi ol ence, and further, we recognize that the Court of Appeals for
the Ninth Circuit, in which jurisdiction this case arises, has
recently ruled that burglary of an autonobile under California | aw
does not constitute a crinme of violence. Ye v. INS, 214 F.3d 1128
(9th Cir. 2000). However, for many of the reasons cited by the
Fifth Circuit, we believe that the “full range of the conduct”
described in section 10851(a) squarely places that conduct within
the anbit of a “theft offense,” as that termis enployed in section
101(a)(43)(G of the Act. Therefore, unlike the dissent, we
conclude that section 10851 is not a “divisible” statute that
requires a factual determ nation whether a particular crimnal had
the specific intent to permanently deprive the owner of his or her
vehi cl e. 1?

12 We distinguish the present case from our decision in Matter of
D, 1 1&N Dec. 143 (BI A 1941), where we held that a conviction under
a predecessor statute to section 10851 was not a crinme involving
noral turpitude because the statute in question could include a nere
tenporary taking, as well as a permanent deprivation of the vehicle.
Id. at 145. An offense involving the taking of property need not be
a crime involving nmoral turpitude in order to be considered a
“theft” offense. More pertinent to this case, however, is our
finding in Matter of Gazley, 14 1&N Dec. 330 (BIA 1973), that a
taking could constitute “theft” even if it did not include the
(continued...)
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We note that under the California precedent, the taking of property
is not a “theft” absent the specific intent to permanently deprive
the victimof his or her property. See In Re Al bert A, 55 Cal
Rptr. 2d 217 (Cal. C. App. 1996); People v. Jaso, 84 Cal. Rptr. 567
(Cal. Ct. App. 1970). However, the state courts have repeatedly
concluded that this specific intent can be presuned whenever one
unlawful |y takes, or attenpts to take, the property of another. In
Re Albert A., supra; People v. Mrales, supra; People v. Jaso
supra. Thus, even circunstances in which a car has been taken and
abandoned after 1 hour can support the inference that the
perpetrator intended to deprive the owner pernmanently of the
vehi cl e. Peopl e v. DelLeon, 188 Cal. Rptr. 63 (1982); see also
People v. Tellez, 89 P.2d 451 (Cal. C. App. 1939) (finding that
where a car was taken and abandoned 4 niles away with tires stripped
there was a permanent intent to deprive the owner of the vehicle).

California courts have thus rejected the theory applied by the
I mmigration Judge to this respondent’s conviction—that because the
respondent ni ght have been involved in a nere joyriding epi sode, his
of fense cannot have constituted a theft. See People v. Morales,
supr a. In Morales, the defendant argued that an intent to
permanent|ly deprive the owner of property cannot be inferred from

2(...continued)
turpi tudi nous elenent of intent to permanently deprive the owner of
his or her property.

In Grazl ey, we reviewed section 283 of the Crimnal Code of
Canada, which provided for a theft conviction whether the taking was

per manent or tenporary. Ordinarily, a conviction for theft is
considered to involve noral turpitude only when a pernanent taking
is intended. Because section 283 included sone offenses that

i nvol ved noral turpitude and others that did not, it was treated as
a “divisible” statute. Therefore, we found it perm ssible to | ook
beyond the statute to the record of conviction to deterni ne whet her
the conviction was rendered under the portion of the statute dealing
with crines that did involve noral turpitude. 1d. at 332-33.
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the break-in and attenpted taking of a | ocked autonobile. The court
di sagr eed.

If, as defendant suggests, intent to permanently deprive
the owner of property cannot be inferred from the
ci rcunstances surrounding the break-in, then it would be
i npossible to prove that an unlawful entry into a | ocked
car constitutes autonobile burglary when, in cases such as
this, the culprit is caught imediately after the entry.
In fact, applying defendant’s reasoning, it would be
i npossi bl e to prove aut onobil e burglary (and even car theft
in violation of section 487 or a violation of Vehicle Code
section 10851) when the cul prit actually succeeds in taking
the vehicle but is stopped before he or she has driven it
a substantial distance or for a substantial tine. Under
def endant’ s theory, the defense could argue that the trier
of fact cannot infer an intent to permanently deprive from
t he break-in and actual taking of the vehicle because it is
possi bl e the cul prit sinply m ght have i ntended to joyride.
The Legislature could not have intended such an absurd
result.

Id. at 853.

California case | aw, therefore, closely tracks the interpretation
of the Dyer Act by the federal courts, as well as the trend
descri bed by the Mbdel Penal Code in its discussion of “theft.” As
the Model Penal Code commentary states, theft can be found even
where evidence “[falls] considerably short” of establishing a
specific intent to permanently deprive an owner of property. Mde
Penal Code § 223.2, cnmt. 6, at 174. CQur task, of course, is not to
engage in a fact-finder’s exercise of evaluating evidence in |ight
of perm ssible evidentiary presunptions. Rather, it is to determ ne
t he character of the offenses described under this statute, section
10851, and to decide whether they neet the federal standard of a
“theft offense.” In making this determ nation, we find it highly
persuasi ve that, under California |law, the heightened standard of
“specific intent to permanently deprive”’—a standard that we have
stated does not need to be met to constitute a theft offense-can be
presunmed fromthe mere fact of an unlawful taking, even if quite
t enporary.
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In the case before us, where the conviction in question had as an
el enent the specific intent to tenporarily or permanently deprive
the owner of title to and possession of the vehicle, we are
satisfied that the conviction is for a “theft offense” as such
of f enses have been understood in the federal |law. Because we find
that the respondent’s conviction under section 10851(a) falls within
the definition of a “theft offense” under section 101(a)(43)(Q of
the Act, and he was sentenced to at |east 5 years’ inprisonnment for
this crime, the respondent has been convicted of a particularly
serious crinme. See section 241(b)(3)(B) of the Act; Matter of S-S,
InterimDecision 3374 (Bl A 1999). Consequently, the respondent is
i neligible for withhol ding of renpval under section 241(b)(3) of the
Act . 13

VI.  CONCLUSI ON

The respondent’s conviction for grand theft auto is a conviction
for an aggravated felony under section 101(a)(43)(G of the Act. He
is therefore removabl e as charged under section 237(a)(2)(A)(iii) of
the Act. The respondent’s conviction for “unlawful taking and
driving of a vehicle” under section 10851 of the California Vehicle
Code is also a theft offense and an aggravated fel ony under section
101(a) (43) (G of the Act. Because the respondent received a 5-year
sentence of inprisonnent for this crinme, he has been convicted of a

particularly serious crine. Consequently, he is ineligible for
relief fromrenoval. See Matter of S-S-, supra. Accordingly, the
appeal will be dism ssed.

ORDER: The appeal is dismssed.

13 While we respect the dissent’s articulation of its position to
the contrary, we believe that the analysis set forth herein speaks
for itself and that no further response to the dissent is required.
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CONCURRI NG AND DI SSENTI NG OPI Nl ON:  John Guendel sberger, Board
Member, in which Paul W Schm dt, Chairman; Lauri Steven Fil ppu,
Lory Di ana Rosenberg, and Neil P. MIler, Board Menbers, joined

| respectfully concur in part and dissent in part.

No one disputes that the respondent is renobvabl e for having been
convi cted under section 487h(a) of the California Penal Code of an
aggravated felony, grand theft of an autompbile (“grand theft
auto”), or that this conviction renders the respondent ineligible
for asylum under sections 208(b)(2)(A)(ii) and (B)(i) of the
I mmigration and Nationality Act, 8 U . S.C. 88 1158(b)(2)(A)(ii) and
(B)(i) (Supp. 1V 1998). The only issues on appeal concern the
respondent’s eligibility for w thholding of renmoval under section
241(b)(3) of the Act, 8 U S.C. § 1231(b)(3) (Supp. IV 1998). In
particul ar, the respondent must show t hat he has not been convicted
of a particularly serious crine, either an aggravated felony for
whi ch he has been sentenced to an aggregate termof inprisonment of
at least 5 years or an offense that is otherwi se considered a
“particularly serious crinme” under section 241(b)(3)(B)(ii) of the
Act .

| disagree with the mjority’s determnation that the
respondent’s conviction under section 10851 of the California
Vehi cl e Code, for which he was sentenced to 5 years of inprisonnment,
is an aggravated felony “theft offense” under section 101(a)(43)(Q
of the Act, 8 U.S.C. § 1101(a)(43)(G (Supp. IV 1998).1

I. 1 SSUE ON APPEAL

The issue in this case i s whet her the respondent’s conviction for
taking a vehicle is an aggravated fel ony under section 101(a)(43)(GQ

1 | agree with the majority that the Inmm gration Judge erred, under
Matter of Al dabesheh, Interim Decision 3410 (BIA 1999), by adding
toget her concurrent sentences to find an aggregate sentence of over
5 years in finding the respondent ineligible for w thholding of
renoval .
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of the Act, which refers to “a theft offense (including receipt of
stolen property) or burglary offense for which the term of
i mprisonnment [is] at least 1 year.”

The respondent was convicted under section 10851 of the
California Vehicle Code, which provides, in pertinent part, as
foll ows:

Theft and unlawful driving or taking of a vehicle

a) Any person who drives or takes a vehicle not his or her
own, without the consent of the owner thereof, and withintent
either to pernmanently or tenporarily deprive the owner thereof
of his or her title to or possession of the vehicle, whether
with or without intent to steal the vehicle, . . . is guilty
of a public offense

Cal . Veh. Code § 10851 (West 1995) (enphasis added).

I'l. DECISION BELOW

The I mm gration Judge noted that section 10851 of the California
Vehi cl e Code covers a wide range of conduct. At one extrenme, it
i ncl udes takings anmounting to a pernmanent deprivation of the owner’s
title or possession. At the other end of the spectrum it includes
taki ngs that do not involve an intent to steal the vehicle at al
and that only tenporarily deprive the owner of title or possession
The respondent in this case was charged under section 10851 for
unlawfully driving and taking a vehicle “with intent either
permanently or tenporarily, to deprive the said owner of title to
and possession of said vehicle.” (Enmphasis added.) The Inmmigration
Judge concl uded t hat

one may be convicted of this offense sinply by
unlawful Iy driving a vehicle and tenporarily depriving
t he owner of possession. This is not a theft. For that
of fense to be an aggravated felony there nust be sone
showing that it is a theft offense under Section
101(a) (43) (G . Theft by its common |aw definition
requires the taking and depriving of the owner of the
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property with intent to do so permanently. A glorified
borrowi ng of property is not a theft. Consequent |l vy,
t hose offenses are not a part of the cal cul ation.

For the reasons stated below, | agree with the Inmm gration Judge’s
conclusion that some convictions under section 10851 of the
California Vehicle Code are not aggravated felony “theft” offenses
under section 101(a)(43)(G of the Act.

[11. ANALYSIS
A.  The Meaning of “Theft” in Section 101(a)(43)(G of the Act

Congress designated “theft” of fenses as aggravated f el oni es under
section 101(a)(43)(G wthout providing a definition of the term
“theft” and without referencing any other provisions in the United
States Code. In the absence of a definition of “theft” in the Act,
or of some other clear expression of congressional intent, our task
is to identify or fornulate a uniform definition of “theft” for
purposes of the imrigration law, in keeping with the intent of the
| egislation as a whole. Castro-Baez v. Reno, No. 99-70484, 2000 W
867988 (9th Cir. June 30, 2000); Ye v. INS, 214 F.3d 1128 (9th Cir.
2000); United States v. Baron-Medina, 187 F.3d 1144, 1146 (9th Cir.
1999); Matter of Perez, Interim Decision 3432 (BI A 2000).

Absent sufficient indication to the contrary, we assunme that
Congress intends the words in its enactnments to carry their
““ordinary, contenporary, and conmopn meaning. Castro-Baez v.
Reno, supra, at *2 (quoting United States v. Baron-Medina, supra);
see also United States v. Zaval a-Sustaita, No. 99-50911, 2000 W
764003 (5th Cir. June 13, 2000); United States v. Baron-Medina,
supra. W determine the “ordinary, contenporary, and conmon
meani ng” of the term “theft” by looking to the common [aw, the
contenporary meaning of the termas expressed in state and federal
law, and other respected sources such as the Mdel Penal Code.
Taylor v. United States, 495 U. S. 575, 598 (1990).

Unlike a nunber of other provisions in section 101(a)(43),
Congress did not reference any provisions of federal |aw when it
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i ncluded “theft” in the aggravated felony definition. Furthernore,
that overall definition directs that the term“applies to an offense
described in this paragraph whether in violation of Federal or State
law.” Section 101(a)(43) of the Act. Here, Congress used a generic
common-law crime, or, at l|east, a popular nanme for a conmon-|aw
crinme, that is frequently prosecuted by the states. This suggests
that we shoul d give neani ngful weight to the approach taken by the
state law in defining “theft” when we fill in any gaps in the
statutory | anguage as applied in individual cases.

In addressing the neaning of the term “burglary” in a federa
sentencing provision, the United States Supreme Court found that
Congress, in the absence of a federal statutory definition, neant to
use the term*“burglary” in “the generic sense in which the termis
now used in the crimnal codes of nbst States.” Taylor v. United
States, supra, at 598. In Taylor, the Court derived a federa
generic definition of burglary consistent with the use of that term
in nmost state crinminal codes and in the Model Penal Code. 1d.; see
al so United States v. Baron- Medi na, supra, at 1146 (looking to “‘the
ordi nary, contenporary, and common neaning of the words that
Congress used’” in determ ning the nmeani ng of the term*®“sexual abuse
of a mnor” in the aggravated felony provision at section
101(a)(43)(A) of the Act (quoting Zimrerman v. Oregon Dep’'t of
Justice, 170 F. 3d 1169, 1174 (9th Cir. 1999))). As discussed bel ow,
the common-law understanding of “theft” and the contenporary
definition of “theft” in npst state codes is consistent with the
approach described in the Mddel Penal Code, which includes as theft
of fenses those takings of property that are permanent or essentially
equi valent to a permanent di spossessi on because of prol onged use or
manner of disposal. Mere tenmporary di spossession of property, by
contrast, generally is not considered to fit within the concept of
t heft.

The majority fornmulates a definition of “theft” based primarily
on the broad construction afforded to the federal offense of
transporting stolen vehicles in interstate conmerce under the Dyer
Act provision at 18 U.S.C. § 2312. See National Mtor Vehicle Theft
Act, 18 U.S.C. 88§ 2311-2313 (1994) (“Dyer Act”). As discussed
bel ow, however, the Dyer Act does not enploy the term “theft.”
Moreover, the Dyer Act is not concerned with the full range of
of fenses involving stolen property, but narrowmy addresses the
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transport of stolen vehicles in interstate comerce. The mpjority
m nim zes the i nportance of state statutes and the Mbdel Penal Code
provi sions, which continue to enphasize the distinction between
takings that are essentially permanent in nature and those that
anpunt to tenporary di spossession of property.

There is no definition of the term “theft” in section
101(a)(43) (G of the Act. Nor, as noted above, is there any
reference to a specific provision in the federal crimnal code, as
in some of the other paragraphs setting forth offenses that are
aggravated felonies. See, e.g., sections 101(a)(43)(B), (O, (D)
(B), (H, (1), (3, (K, (L), (M, (P) of the Act. In the absence
of a specific reference to a federal definition of a termused in
defining an aggravated felony, we have |ooked to a variety of
sources in determning the intended nmeaning. See, e.g., Mtter of
Rodri guez- Rodri guez, InterimDecision 3411, at 5 (BI A 1999) (noting
that in defining the term “sexual abuse of a minor” in section
101(a) (43)(A) of the Act, “we are not obliged to adopt a federal or
state statutory provision”).

1. Common-Law Theft, the Model Penal Code, and State Law

For a crinme of taking of property to be a theft, the conmon | aw
required a specific intent to permanently deprive the owner of the
property. See Inre Albert A, 55 Cal. Rptr. 2d 217 (Cal. C. App.
1996) (holding that the taking of property of another is not a
“theft” absent the specific intent to permanently deprive the victim
of his or her property); Mtter of Gazley, 14 | &N Dec. 330 (BIA
1973); Matter of D-, 1 I &N Dec. 143 (BI A 1941).

The Model Penal Code specifically addresses the contenporary
meaning of the term “theft” in the crimnal |aw and provides a
particularly useful description and commentary on the scope of
various theft offenses, including takings of vehicles. See Mode

Penal Code and Commentaries pt. |1, art. 223 (1980). |In describing
the subset of theft offenses generally described as |arceny, i.e.

unl awf ul takings of novabl e property, the Mddel Penal Code provides
that a person is guilty of theft “if he unlawfully takes, or

exerci ses unlawful control over, novable property of another wth
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purpose to deprive him thereof.” Mbdel Penal Code § 223.2(1)
(enphasi s added). The term “deprive” is defined as follows:

“[ D] eprive” neans: (a) to withhold property of another
permanently or for so extended a period as to
appropriate a mmjor portion of its econom c value, or
with intent to restore only upon paynent of reward or
ot her conpensation; or (b) to di spose of the property so
as to make it unlikely that the owner will recover it.

Model Penal Code 8 223.0(1). This definition of the term*“deprive”
i ncl udes both purposeful |y permanent deprivations as well as severa
cl asses of tenporary deprivations that essentially destroy the val ue
of the property for the owner. Many states have adopted and fol | ow
this definition when dealing with the crine of theft. See, e.g.
Ariz. Rev. Stat. Ann. § 13-802 (West 1999); Colo. Rev. Stat. Ann
§ 18-4-401 (West 1999); Nev. Rev. Stat. Ann. § 205.0832 (Mchie
1999); N.J. Stat. Ann. § 2C:20-3 (West 1999); N. Y. Penal Law
8§ 40-155.00(3) (McKinney 1999); 18 Pa. Cons. Stat. Ann. 8 3921 (West
1999); Tex. Penal Code Ann. 8§ 31.03 (West 1999).

The Comment aries to the Model Penal Code explain that “[a]lthough
the common | aw definition of larceny was often fornmulated in terns
of an intent to deprive permanently, convictions were sustai ned upon
evi dence that fell considerably short of proving a purpose totally
and finally to deprive another of his property.” Model Penal Code
§ 223.2, cm. 6, at 174. Where an offender takes property of
anot her for tenporary use without intending to return it and then
abandons it, the offense was typically treated as a pernmnent

t aki ng. I d. For exanple, an unlawful taking of a |awnnower in
early summer with the intent toreturnit inthe fall, whenit would
no | onger be useful, is sufficient deprivation to anount to a theft

of fense. An unlawful taking of the nower for a day or 2, however,
woul d not be a theft offense under the Model Penal Code.

The Mbdel Penal Code distingui shes the “unauthorized use” of an
autonobile from the theft of an autonobile. See Model Penal Code
§ 223.09. The “unaut horized use” offense involves a “tenporary
di spossession” and i s categorized as a m sdeneanor. An unauthori zed
use is distinguished from a deprivation for an extended period of
time in which a “tenporary use ripens into conduct that nmakes

26



Interi mDecision #3434

recovery by the owner unlikely.” Mbdel Penal Code § 223.9, cnt. 4,
at 276. In the latter situation, the offense is treated as a theft
of fense under Article 223, with graver sanctions available. 1d. In
descri bing the of fense of tenporary di spossession of a vehicle, the
Model Penal Code states as follows:

The typical situation dealt withis the “joyride,” i.e.
the taking of another’'s autonobile w thout his
permni ssion, not for the purpose of keeping it but nmerely
todriveit briefly. The offenseis typically commtted
by young people, and the car is generally returned
undanmaged. Such behavi or woul d not anmount to | arceny,
whi ch, as traditionally defined, requires proof that the
actor intended to deprive the owner permanently. Under
t he Mbdel Penal Code, theft may be committed not only
where the actor contenpl ates permanent di spossessi on of
the owner but also where the actor contenplates
deprivation for an extended period of tinme or a
di sposition of the property under circunstances that
make recovery by the owner unlikely.

See Model Penal Code § 223.9, cnt. 1, at 271 (footnotes omitted).
The Mdel Penal Code therefore applies the same general rule
di stingui shing permanent takings (theft offenses) from tenporary
di spossessi on (unaut hori zed use) in the case of motor vehicles as it
does to other novabl e property.

2. Federal Statutory Provisions Related to Theft O fenses

Al t hough sone provisions of the federal law crimnalize the
taking of property w thout regard to whether the taking was
tenporary or permanent, these provisions do not use the term
“theft.” Rather, they refer to “steal[ing]” or “purloin[ing],” and
the choice of these terns has been recognized as a deliberate
expansi on of the common-|aw concept of theft. E.g., United States
v. Henry, 447 F.2d 283 (3d Cir. 1971). As discussed bel ow, Congress
selected the term“theft” as opposed to “stealing.” This choice, in
the context of existing federal statutes using the term“stealing,”
suggests a deliberate decision to apply the term*“theft” as a term
of art, which preserves the long-recognized distinction between
per manent and tenporary takings.
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Title 18 of the United States Code generally categorizes theft-
related offenses under Chapter 31, entitled “Enbezzlenent and
Theft.” 18 U. S.C. 88 641-669 (1994 & Supp. 1V 1998). Section 661,
the provision nost closely addressing unl awful taking of property,
prohibits “within the special naritine and territorial jurisdiction
of the United States, tak[ing] and carry[ing] away, with intent to

steal or purloin, any personal property of another.” The courts
have held that this provision applies to tenporary as well as
per manent takings. See, e.g., United States v. Henry, supra

(holding that 18 U.S.C. § 661 broadens the conmmon-law crime of
| ar ceny because the words “steal” and “purloin” were used i nstead of
the term “larceny” to describe the punishable offense). Notably,
however, the federal statute requires proof of “intent to steal or
purloin” whereas the California statute allows convictions for
taking “with or without intent to steal the vehicle.” Conpar e
18 U.S.C. § 661 (1994) with Cal. Veh. Code § 10851(a) (West 1995).

The Dyer Act provision, 18 U S.C. 8§ 2312, which prohibits
transport of stolen vehicles in interstate commerce, has al so been
interpreted to apply without regard to proof of an intent to take
the vehicle permanently. United States v. Turley, 352 U S. 407
(1957). Like 18 U.S.C. &8 611, the Dyer Act provision enlarges the
comon- | aw approach to larceny and theft. I d. Nei t her statute,
however, defines or uses the term*“theft.” Additionally, the Dyer
Act provision is specific to motor vehicles noved across state
lines, whereas the term“theft” in section 101(a)(43)(G of the Act
is used in regard to the taking of any personal property.
Therefore, 18 U S.C. 8 611 and the Dyer Act provision provide |ess
than a definitive answer with respect to the neaning of “theft” as
used in section 101(a)(43)(G of the Act.

Had Congress nmeant to nove to a broader definition of “theft,” it
coul d have used the term “steal” or could have referred to crines
defined in 18 U.S.C. 88 641-669 or in the Dyer Act. Because

Congress chose not to do so, the federal law relied upon by the
majority is not of much help in providing a definitive answer as to
t he neaning of the term®“theft” in section 101(a)(43)(G of the Act.
Particularly considering that the California statute allows
convictions for a taking “with or without the intent to steal the
vehicle,” the majority’ s reliance on federal law in the context of
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this state statute is seriously called into question. See Cal. Veh.
Code § 10851(a).

3. Theft O fenses Under Section 101(a)(43)(G of the Act

The question here is whether Congress intended, in classifying
theft offenses as aggravated felonies, to conpletely discard the
di stincti on between permanent and tenporary takings or to continue

to recognize that distinction in appropriate cases. If, as the
majority concludes, Congress intended to completely discard the
di stinction, harsh consequences will be inposed for what may be
relatively mnor of f enses. Mere joyriding or t enmporary

di spossession of property, without the intent to steal, becones an
aggravated felony, rendering an offender renmovable and ineligible
for nearly all fornms of relief, including wthholding of renoval.

Congress has not expressed an intent to extend the ordinary
understanding of the scope of theft offenses in section
101(a)(43)(G of the Act in such a manner. In the absence of any
directive to the contrary, the npost reasonable conclusion is that
Congress intended to continue to recognize the well-established
di stinction between tenporary di spossession of property and a taking
which, by intent or circunmstance, anounts to a permanent taking.
This is particularly so when the Mdel Penal Code provisions
addressing theft and unauthorized use of vehicles continue to
recogni ze and enphasi ze the distinction. As the Supreme Court has
observed

Where Congress borrows ternms of art in which are accunul ated
the legal tradition and neaning of centuries of practice, it
presumably knows and adopts the cluster of ideas that were
attached to each borrowed word in the body of learning from
which it was taken and the neaning its use will convey to the
judicial mnd unless otherw se instructed.

Morissette v. United States, 342 U. S. 246, 263 (1952). The choice
of the word “theft” in section 101(a)(43)(G of the Act brings with
it the distinction between permanent and tenporary taki ngs di scussed
above.
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At the very least, the intent of Congress renmi ns anbi guous as to
whet her tenporary di spossessions are included in the term*“theft,”
after exanmination of the state of the law at the time of passage of
the Illegal Immigration Reformand |Immigrant Responsibility Act of
1996, Division C of Pub. L. No. 104-208, 110 Stat. 3009-546
(“I' RIRA”). The majority asserts that Congress nmust have been aware
of the Dyer Act provision, which had been broadly interpreted to
preclude the need for showing intent to deprive permanently when
there was nmovenent of a motor vehicle across state |ines, and that
we shoul d therefore presunme that Congress enployed the term“theft”
as broadly in section 101(a)(43)(Q. OQur task, when Congress does
not provide a definition, however, is not to pick and choose a
particular provision of state or federal law as our tenplate.
Rat her, we are instructed to apply the “ordinary, contenporary, and
common neani ng” of the termat issue. Castro-Baez v. Reno, supra;
see also United States v. Zaval a-Sustaita, supra; United States v.
Bar on- Medi na, supra.

Had Congress fully surveyed the state of the law, as the najority
assunes, it would have taken into account nore than sinply the
federal statutory provisions addressing interstate novenent of
vehi cl es. G ven the inportance of the Mddel Penal Code as a
reflection of state crimnal law and as a benchmark for the
devel opnent of that law, it is difficult to accept that Congress
woul d have regarded the Dyer Act or other federal statutory
provi sions as indicative of the “ordi nary, contenporary, and conmon

meani ng” of the term “theft.” Had Congress so intended, it could
have referred to a federal |law provision, as it did in nunerous
ot her paragraphs of the Act. Its failure to expressly reference any

federal provision, especially considering that it did reference
particular federal provisions in other paragraphs of section
101(a) (43), suggests an intent to not specifically incorporate the
federal |aw, over state law, into section 101(a)(43)(G. See United
States v. Zaval a-Sustaita, supra.

To the extent that there may be any lingering anbiguities
regarding the intended scope of the term “theft” in section
101(a) (43) (G, doubts should be resolved in favor of continued
recognition of the distinction between tenporary and permanent
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takings in defining theft offenses. See INSv. Cardoza-Fonseca, 480
U S. 421, 449 (1987) (directing courts and this agency to
“constru[e] any lingering anmbiguities in deportation statutes in
favor of the alien”) (citations omtted).

B. Respondent’s Conviction As a Theft O fense

A review of federal and state law, as well as of the Mbdel Pena
Code provisions concerning theft, leads to the conclusion that the
general understandi ng of the concept of “theft” is that it does not
i nclude the full range of offenses enconpassed by section 10851 of
the California Vehicle Code. Not ably, the offense of taking an
aut onobil e for tenporary use under California |aw, categorized as a
m sdenmeanor under the “joyriding” prohibitionin former section 499b
of the Penal Code, was anended in 1996 to apply only to bicycles and
not or boat s. 1996 Cal. Stat. ch. 660, 8 3 (A B. 3170). Thi s
amendment recognized that sections 499b and 10851 had afforded
over |l appi ng coverage for the of fense of autonobile joyriding. Since
1996, autompobile joyriding is prosecuted only under section 10851
along with nore serious instances of notor vehicles takings.
Not ably, a separate provision of the California Code penalizes
“grand theft,” i.e., the offense of feloniously stealing or taking
a motor vehicle. See Cal. Penal Code § 487(d) (1999) (formerly
§ 487).

A state offense qualifies as an aggravated felony only if the
“full range of conduct” covered by the crinmnal statute would be
enconpassed by the aggravated felony at issue. United States v.
Bar on- Medi na, supra, at 1146; United States v. Lomas, 30 F.3d 1191
1193 (9th Cir. 1994) (invoking the categorical approach and stating
that the court |ooked “only at the statutory definition of [the
crine], not the underlying factual circumstances of [the
respondent’s] crine”). When the statute at issue reaches both
conduct that would constitute a theft and conduct that woul d not, as
does section 10851 of the California Vehicle Code, we look to the
record of conviction to determ ne whether the actual offense of
whi ch the respondent was convicted qualifies as a theft offense.
See Ye v. INS, supra; United States v. Baron-Medina, supra, at 1146
n. 3.
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In the instant case, there is insufficient evidence in the record
of conviction to indicate that the respondent intended either an
extended deprivation or one that would make recovery by the owner
unlikely. The charging docunent in this case is framed to include
the entire range of offenses covered by section 10851, from
joyriding to intentional permanent dispossession of a vehicle. The
chargi ng docunment is deliberately anbi guous as to whet her the taking
was permanent or tenporary. It does not indicate that the
respondent’s use of the vehicle was other than for tenporary use or
mere joyriding. Although a jury might be pernitted to resolve this
i ssue based on the underlying facts, we are faced with a record of
conviction in which the question of tenporary versus permanent
taking is left unresolved. W may not resort to speculation in
determ ning whether the respondent’s conviction was for a taking
that constitutes a “theft” under the aggravated felony statute. Nor
may we | ook beyond the charging docunent to the particular facts
underlying the conviction.? Ye v. INS, supra.

I'V. CONCLUSI ON
I would affirm the Immigration Judge’'s determ nation that the

respondent’s 1995 conviction under section 10851 of the California
Vehicle Code is not for an aggravated felony theft offense and find

2 Wile it may be permissible in the context of a crimnal tria
for ajury or trier of fact to draw an inference fromthe underlying
facts that the taking was permanent, we do not retry the crimna
case in assessing whether an aggravated felony has been conmtted
for purposes of determning removability. 1In a related context, in
concl udi ng that an alien was not deportable for a firearns violation
under a statute crimnalizing possession of a “weapon” where the
record of conviction did not establish that the weapon was a
firearm we found that “[g]leneral evidence related to what a
respondent has doneSas opposed to specific evidence of what he was
actually convicted of doingSis not relevant to the issue of
deportability . . . because neither an Imrigration Judge nor this
Board can try or retry the crinnal case.” Matter of Teixeira,
21 I &N Dec. 316, 320 (BI A 1996) (citing INS v. Lopez-Mendoza, 468
U S. 1032, 1039 (1984)).
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that, although sentenced to 5 years’ inprisonnment for this offense,
he is not barred from applying for w thholding of renpval.?3

For the foregoing reasons, | would remand the record to the
I mmi gration Judge to provide the respondent an opportunity to subnit
an application for wthholding of renobval to Lebanon under
section 241(b)(3) of the Act.

3 Although the majority does not reach the issue, | would find that
the respondent’s conviction under section 10851, if not an
aggravated felony, is also not a “particularly serious crinme” within
t he meani ng of section 241(b)(3)(B) of the Act. See Matter of S S-,
Interim Decision 3374 (BIA 1999). Crimes against persons are
general ly considered nore serious than crinmes directed against
property. Id.; Matter of Frentescu, 18 |&N Dec. 244 (BIA 1982),
nmodi fied, Matter of C-, 20 I&N Dec. 529 (BIA 1992), Matter of
Gonzalez, 19 |&N Dec. 682 (BIA 1988). However, even crines
involving risk to other persons are not necessarily particularly
serious crinmes. W have held, for exanple, that the crime of alien
smuggl i ng, under dangerous circunstances but where there was no
injury, was not a particularly serious crine. Matter of L-S-,
I nteri mDeci sion 3386 (BI A 1999). The respondent’s conviction under
section 10851 of the California Vehicle Code is for a crinme against
property. Although there may be a risk that, in the comm ssion of
the crimnal act, the defendant would be involved in activity that
m ght be a particularly serious offense, such conduct is not
necessary for a conviction under section 10851. The respondent’s
5-year sentence for the offense, although Iengthy, was partly a
result of sentence enhancenent. See Cal. Penal Code 88 666.5,
667.5(b) (West 1995) (calling for enhanced sentences for repeat
of f enders).
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